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JULY 29, 1766. 1 
De the Right Hontiivable the Lordi of Conticil and Seſſion 
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FRANCIS BroDIE, Wright in Edinburgh, ge. & I : WA 


] 55 . „ — 
Humbly ſoewet —_ cc 


HAT the Petitioner is Proprietor of, and ſtands he- Cl a. Co C, 
ritably infeft and ſeaſed in, all and whole the „ 
Back-lands which belonged to the deceaſed Wil- — | 
ham Brodie Taylor-Burgels of Canongate, as well | 

waſte as builded, Neto Je br a Yard, ing | in the Burgh /# 4 25 2 

of Canongate, upon the South- ſide thereof, and at the Foot of , —— 

the aid Burgh, bounded on the Eaſt by the common Vennel, 2 8 

called Ihe Hor/e-wynd, conform to his Seaſine, produced. ä 
The Petitioner, finding that Thomas Dickſon, and others — Z 

employed by him, had begun within theſe few Days, with- 24244 

out Leave aſked or given, to make conſiderable Encroach- . 2 

ments on his ſaid Property, by digging and carrying off the ? . 3 

Earth from his Ground, and that they did even intend to 5 

demoliſh Houſes belonging to him, preferred a Complaint to 4 Ac + Ave 

the Sheriff-depute of Edmburgh-/hire, praying for an Inter- Z je — 


a — 


dict, Prohibition, Damages, and Relief. 7 . (97 
The Sheriff-ſubſtitute appointed the Petition to be ſerved, July rſt, Al — 
and granted an Interdict, prohibiting and diſcharging the 1766. 817 ,, 7. 
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faid Thomas Dickſon from proceeding ; in the Work. 
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© The Petition was accordingly ſerved, and Thomas Dickſon 
put in Anſwers, in which he pretended he knew nothing of 
the Petitioner's Rights, but repreſented ** the Caſe to be, 


that the ZHor/e-wynd, near the Abbay, being a publick Road 
or Entry, the Truſtees of the Middle Diſtrict of the Coun- 
ty (under whoſe Juriſdiction the ſame falls) thought pro- 
per to cauſe repair the ſame, in terms of the late Acts of 
Parliament, and for that Purpoſe they employed and di- 


rected the Reſpondent to do the ſame. This being the 


Caſe, it was ſhortly anſwered, That the Complaint was not 
competent before the Sheriff, ſince what the Reſpondent 
did, was in conſequence of Directions from the Truſtees, 
who, by the Acts of Parliament, are inveſted with full 
Powers, in repairing, enlarging, and altering the publick 
Roads, and, by theſe Laws, the only Remedy provided in 
caſe of Complaint, was firſt by an Application to the Tru- 
ſtees themſelves, at a General-meeting, and afterwards by 
an Appeal to the Quarter-ſeſhons.” | 

To theſe Anſwers Replies were made by the Petitioner, 


and the Sheriff. depute pronounced the following Interlocutor: 


cc 
6c 
« 
« 
60 


The Sheriff, having conſidered the Petition, Anſwers, and 
Replies, and having viſited the Subjects, and heard Parties, 
and conſidered the Writs produced, repels the dilatory De- 
fence, as to the Incompetency of the juriſdiction; finds it 
inſtructed, that the Petitioner's Property is bounded by 
the old Vennel; but, in reſpect this Vennel is the only 
Entry to one of the publick Avenues leading to the Town 
of Edinburgh, finds it falls properly under the Adminiſtra- 
tion of the Truſtees, and, that they have Power to widen 
the ſame, in terms of the Acts of Parliament concerning 
publick Roads, upon Proviſion that they pay the Value to 
the ſeveral Proprietors for ſuch Houſes as they ſhall be un- 
der Neceſſity of taking down; and therefore removes the 


Interdict, and decerns. 
Againſt 


. 


= an 


I 


Againſt this Interlocutor the Petitioner complained by Ad- 
vocation, but the Bill having been refuſed by the Lord Kaims, 
Ordinary, he is now under the Neceſlity of applying to your 
Lordthips for Redreſs. 

And he muſt premiſe, that it is not from any Diſpoſition 
to ſtop, retard, or obſtruct any uſeful or publick Work, that 
his preſent Application proceeds : The great Improvements 
every where making in the City, and its Environs, with 
the particular Attention given to repairing the Avenues lead- 
ing to it, give him much Pleaſure, and he ſhall never allow 
his private Intereſt to ſtand in the Way of any Scheme pro- 
poſed for rendering it more commodious, but will chear- 
fully part even with his Property for the publick Conveni- 
ency ; he cannot, however, afford to part with it for nothing, 
and it will not be expected or ſaid that he ought. 

The Road or Plan which Thomas Dickſon pretends he is di- 
rected to finiſh, will not only go through the Petitioner's 
Ground, but cannot be executed without demoliſhing 
Houſes belonging to him. One of theſe is, at preſent, let at 
near 6 J. Sterling a year; and as Ground, in the Metropolis, 
is valued or meaſured not by Acres but by Feet, the Loſs, 
which the Petitioner will ſuſtain, if Thomas D:ck/on ſhall be 
allowed to carry his Plan into execution, will be very great. 
Beſides two Houſes, a Work-houſe, a Stable, and Hay-loft, 


he has a very extenſive Area fit for Building, which will be 


totally deſtroyed by the great Slice (8 or more Feet broad, 
and above 190 in length) propoſed to be taken off the Weſt 
Side of it, for widening the Vennel, and the Part left him 
_— will be rendered ſo narrow as to be of little Va- 
ue. 

Thus the Damage he will ſuſtain is apparent, 190, He 
will loſe the Area ſeized for enlarging the Vennel. 24do, He 
will loſe his Houſes, which will be demoliſhed: And, 310, 
the Area left will become of little or no Value, on acceunt 
of its Narrowneſs. 
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In theſe Circumſtances, he hopes for Redreſs from your 
Lordſhips Juſtice, for the following Reaſons. | 
timo, Thomas Dickſon has produced no Evidence that the 
Truſtees have made any Order reſpecting this Vennel or 
Wynd, or that he is impowered by them to execute their 
Plan, and the Fact, of which the Petitioner knows nothing, 
| ought to have been proved to the Sheriff, before one private 
| Perſon had been allowed to incroach or break on the Pro- 
| perty of another. | | 

2Q4o, Eſto they had truly made ſuch Order, it is zp/o jure 
void and null, becauſe their Power does not extend to the 
preſent Vennel called the Horſe Wynd, no more than to any 
other Street, Lane, or Wynd, in Edmburgh or the Canongate, 
and as it will not be pretended that the Truſtees have Power 
to demoliſh Houſes, or incroach on Areas for widening, for 
Inſtance, either the Wynds well known to your Lordſhips at 
the Netherbow-port, called St. Mary's Wynd, and Leith Wynd, 
ar that at the Priſon called the Tolbooth Wynd, ſo it cannot 
with more Reaſon be maintained, that they have Power over 
this called the Horſe Wynd. I | | 

' Their Power does truly extend to Highways, and other 


Roads in the Country, but Streets, Lanes, Cc. ſituated in 


Burghs, are ſubjected to their own Magiſtrates alone, who are 
bound to keep them in Repair, and are allowed, by the Le- 
giſlature, to gather Tolls for that Purpoſe. 


ztio, The preſent Lane, and every Inch of the Ground, 


propoſed to be taken off the Petitioner, is locally ſituated 
within the Burgh of the Canongate, ſubjected to the City and 
Dean of Guild of Edinburgh, which has Magiſtrates of its 
own, who are ſpecially empowered to levy a Toll at the Ma- 
ter- gate, for the very Purpoſe of keeping its Streets, Oc. in 
proper Repair; and if ſo, the Hor/e-wynd, which is commit- 
ted to the Care of other Guardians, and is not intitled to the 
Benefit of the Tolls levied by the Truſtees, cannot be ſub- 
jected to their Juriſdiction. 

Alo, 
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4to, By the Statute 24th Geor. II. for repairing the High- 
roads in the County of Edinburgh, it 1s ſpecially provided, 
“ That nothing in this Act contained, ſhall extend, or be 
e conſtrued to extend, to the Roads leading from the City 
% of Edinburgh to the Town and Port of Leith; but that ſuch 
* Roads ſhall be, and remain under the Care of the Magi- 
«ſtrates and Council of Edmburgh, as formerly; any thing 
„in this Act contained to the contrary notwithſtanding.” 
And as it cannot be ſaid that the Truſtees have the leaſt 
Power over the Coach-road to Leith without the Water-gate, 
much leſs can it be pretended that they have any Juriſdic- 
tion over the Streets or Lanes within it, lying nearer the 
City, which lead to that Port. The preſent Vennel or Hor ſe- 
wynd is, as Thomas Dickſon ſays, intended, to be a Continu- 
ation of the great Road lately made on the South Side of the 
Canongate, which was, and is a common Way to Leith; and on 
that Medium it is ſubmitted to fall clearly within the Letter as 
well as Spirit of the Statute. And it is not the only Entry 
leading to one Avenue to the City of Edinburgh. The pro- 
per Avenue to Edinburgh from the Eaſt, is the broad Street or 
Road of the Canongate; and if by this it is meant that the 
Hor/ſe-wynd is the only Entry to the new Way lately made in 
the South Back of the Canongate, your Lordſhips know it has 
ſeveral other Entries from the Welt, South. 

But that, were it preciſely Fact, would not juſtify an En- 
croachment or Violation of the Petitioner's Property, as, on 
the ſame Principle, the Truſtees might take upon them to re- 
form and widen the great Street of the Canongate itſelf, on 
pretence that it was the principal Entry to the High-ſtreet of 
the City, or St. Mary's Wynd, or Leith-Wynd, becauſe they 
lead to the Pleaſants, Cowgate, High-ſtreet, &'c. And it is 
informed the Truſtees themſelves have not been able every 
where to widen the new South Road to the legal Standard, 
but have been ſtopped by more than one Proprietor, who had 

B Houſes 


6 
Houſes or Ground on which they would not allow Encroach- 
ments, till Satisfaction was firſt made to them, which is real 
Evidence of the Intent and Meaning of the Powers commit- 
ted to the Truſtees. 

If this Horſe-wynd be ſubject to the Finden of the 
Truſtees, they muſt alſo have Power to cloſe a Turnpike 
upon it, which it will not be pretended they can do. 
| Oro, In all Caſes in which the Property of a private Per- 
ſon is ſeized or taken for the Publick-good, he is in Law and 
Juſtice intitled to be paid the full Value for the Loſs ſuſtain- 
ed by him, and the Legiſlature has been particularly atten- 
tive to that Principle, in the Satures relating to the High- 
ways. The very Materials neceflary for repairing them are 
not ſuffered to be taken out of any Grounds without pay- 
ing Damages 2 wan Owners; and the like Proviſo is made, 
in caſe Lands, Grounds, Tenements, or Premiſſes lying con- 
tiguous to, or near the Roads, are needed for extending, wid- 
ening, enlarging, turning, altering, or amending them. The 
Truſtees are in this View empowered to treat for them with 
| Guardians, Truſtees, and Bodies politic, corporate, or colle- 
| grate, as well as private Perſons, to purchaſe them, and to 
| conclude Agreements about the Damage or Loſs that will be 
| ſuſtained. The Petitioner therefore is clearly intitled to the 
Value of the Ground or Area, intended to be taken from 
him, and the Sheriff committed Iniquity in finding him in- 
titled to that of his Houſes alone, with which Grounds. or 
Lands are put on an equal Footing, by the Law. 

And, 7mo, It is implied in the Nature of the Thing, as 
well as ſuppoſed in the Statutes, that an Agreement ſhall be 
finally concluded with the private Perſon intereſted, and full 
Indemnification be actually paid him before the Truſtees. ſhall 
have Power to touch or encroach on his Property. That 1s 
the Reaſon for which they are empowered to agree with him 
for his Loſs, and it is only after ſuch Agreement is conclu- 
ded, that they are authoriſed to ule or ſeize his Ground, as 

| 18 


| 7 
is plain from the whole of the Law, particularly, from the 
following Clauſe in the Statute, 28 Geo, II. © And the 
© ſaid Truſtees, or any ſeven or more of them ſhall, and 


they are hereby authoriſed and empowered, from time to 
* time, to treat for, purchaſe, contract and agree, with any 


* Perſons, Bodies politic or corporate, that are or ſhall be 
% Owners, Proprietors, or Occupiors, of or intereſted in any 
* Lands or Grounds, Tenements or Premiſſes, lying conti- 
guous to or near the ſaid Roads, for ſuch Lands or Grounds, 
\ Tenements 'or Premiſles, or for the Loſs or Damage which 
* they or any of them ſhall or may anyways receive, by ſuch 
turning or altering the faid Roads; and thereupon, or upon 
„ Payment of -fuch Sum or Sums of Money, ſo are agreed upon ac- 
by cordingly, it ſhall and may be lawful for the ſaid Truſtees, or 


any ſeven or more of them, to turn the ſaid Road over the 


* faid Ground or Land.” | 

The Truſtees, in the preſent Caſe, appear to have acqui- 
eſced in both Propoſitions ; for it is informed they have ſatis- 
fred Mr. Miller and Mr. Reid, two neighbouring Heritors on 
the South, for- their Grounds as well as Houſes, and theſe 
| Bargains were concluded long before the preſent Work was 
begun by Thomas -Dick/on.” That ts Evidence of their own 
Underſtanding of the Statute ; and, as no Propoſals have 
been made to the Petitioner, he cannot allow himſelf to think 
they have given any Order to ſeize his Property, before ma- 
king any Advances to treat with him for it in terms of Law. 

The Sherift, therefore, committed Iniquity in removing 
the Interdict, before Evidence was given him that the Truſ- 
tees had offered Terms to the Petitioner, or he was ſecur- 
ed of the Indemnification to which he is intitled. He had 
no Difficulty about his own Juriſdiction, and as he thought 
the Petitioner entitled ro Indemnification, at leaſt on account 
of his Houſes, the Interdict ought not to have been moved 
before that Matter, quantum and every Thing was fn91ly 


8 


fettled; nor ſhould the Petitioner have at once been deprived of 
his Property, without any other Remedy, than that of ſuing the 
Truſtees, on a ſort of general Declarator, made by the Sheriff 
of the Right of all the Proprietors, which was no res judica- 
ta againſt them; but the Interlocutor or Principle; ought to 
have been applied in this particular Caſe, without which the 
Relief to which the Sheriff himſelf thought the Petitioner in- 
titled, could not be ſecured. 


The Petitioner cannot ſee any Difference between his Caſe | 


and that of Millar and Reid, with whom he is certainly at 


leaſt in pari caſu. He is not inſiſting abſolutely to hold 
his Property, but was always willing to part with it for the 
| Public-good : That he ſignified, as ſoon as he heard of the 
' preſent Plan, he was willing to accept of any reaſonable 


Terms, and he offered to refer theſe to any proper Perſon ; 
but no Overtures were at all made him, and he is therefore 
| obliged to apply to your Lordſhips, whoſe Juſtice will no 
doubt protect him on this Occaſion, in the Poſſeſſion of his 


Property, which he and his Predeceſſors have held for more 
than the Years of Preſcription. 


May it therefore pleaſe your Lordſhips, to alter the 
Lord Ordmary's Interlocutor, and to remit to him 
fo paſs the Bill of Advocation. 

According to Juſtice, &c. 
GEO WALLACE. 
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